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The  Local  Government  Policy  Series  addresses  policy  issues  of  concern  to  Montana  local  officials  and 
their  communities.  The  purpose  of  these  studies  is  to  provide  local  policy  makers  with  authoritative  analyses 
of  policy  alternatives  and  related  statutory  references.  The  studies  do  not  recommend  adoption  of  any  specific 
policy  nor  do  they  constitute  competent  legal  opinion.  Rather,  they  are  intended  to  provide  a factual  and 
analytical  framework  to  stimulate  informed  community  discussion  and  to  aid  local  policy  decision  making. 

The  issues  included  in  the  Local  Government  Policy  Series  were  identified  as  concerns  of  local 
government  officials  and  their  communities  by  the  Montana  Local  Government  Policy  Council.  The  research 
was  conducted  by  the  Local  Government  Policy  Center  at  Montana  State  University.  The  Center  is  funded, 
in  part,  by  the  Northwest  Area  Foundation,  the  W.  K Kellogg  Foundation  and  the  MSU  Extension  Service. 
Additional  copies  of  these  research  reports  may  be  obtained  at  cost  from  the  Local  Government  Center, 
Montana  State  University,  Bozeman,  MT  59717.  Permission  to  reproduce  copies  of  these  reports  is  not 
required. 
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SYNOPSIS 


SOLID  WASTE  MANAGEMENT  OPTIONS  FOR  MONTANA 

This  paper  reviews  solid  waste  disposal  concerns  and  management  options  for  the 
collection,  transportation,  recycling,  landfilling  and  incineration  of  wastes.  Two  public 
opinion  surveys  and  a workshop  on  this  topic  reveal  citizen  attitudes  about  recycling,  the 
solid  waste  problem  and  issues  which  should  be  considered  in  the  development  of  a 
statewide  solid  waste  management  plan  for  Montana.  Of  special  concern  are  the 
importation  of  wastes  into  Montana  and  new  federal  regulations  regarding  solid  waste 
disposal. 

The  principal  conclusions  of  the  study  are  that  four  problems  may  soon  need  to  be 
addressed  by  state  and  local  policy  makers: 

1.  How  will  the  state  comply  with  proposed  Subtitle  D regulations? 

2.  How  will  compliance  with  federal  regulations  be  funded? 

3.  How  will  the  importation  of  solid  wastes  be  regulated? 

4.  How  will  the  state  help  communities  to  comply  with  federal  regulations? 

Four  areas  for  potential  policy  action  are  identified: 

1.  A state  leadership  role  in  solid  waste  management 

2.  Improved  funding  levels  for  the  Montana  Department  of  Solid  and 
Hazardous  Waste 

3.  Incentives  to  facilitate  recycling  activities,  and 

4.  Assistance  to  local  governments  to  implement  waste  reduction  programs. 

In  addition,  the  Montana  Legislature  is  presently  considering  a number  of  proposals 
related  to  solid  waste  collection,  transportation  and  disposal.  Among  the  issues  being 
considered  is  draft  legislation  that  would  shift  the  preference  for  solid  waste  management 
to  the  private  sector.  Nationwide,  approximately  60  percent  of  solid  waste  collection  and 
disposal  is  provided  by  private  firms.  In  these  cases  communities  contract  with  private 
businesses  to  pick  up  and  dispose  of  the  community’s  garbage.  By  comparison,  in  Montana 
20  to  30  percent  of  solid  waste  services  are  presently  provided  by  the  private  sector. 

This  paper  examines  several  critical  aspects  of  this  issue  that  are  relevant  to  current 
policy  deliberations.  To  augment  existing  knowledge  regarding  the  implications  of  a policy 
shift  towards  private  sector  waste  management,  three  questions  are  addressed  in  this 
analysis.  (1)  Who  remains  accountable  under  a contract  for  services  arrangement?  (2) 
Can  all  communities  in  the  state  achieve  an  adequate  level  of  service  for  their  citizens  under 
a private  preference  system?  (3)  Does  current  state  law  allow  the  needed  flexibility  for 
Montana  communities  to  enter  into  contracts  for  future  solid  waste  management  systems? 
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SOLED  WASTE  MANAGEMENT  OPTIONS  FOR  MONTANA 

by 

James  Goehrung 


Concerns  Regarding  Solid  Waste 

Nationally  a great  deal  of  attention  has  been  given  to  the  disposal  of  our  garbage. 
This  attention  has  focused  on  the  full  range  of  solid  waste  management  practices,  from  the 
simple  collection  and  transportation  of  waste,  to  the  complex  decision  of  how  to  dispose  of 
it.  The  public  policy  issues  of  recycling,  landfilling  and  incineration  of  wastes  receive  the 
most  attention  and  reaction  from  both  citizens  and  government. 

The  state  of  Montana  has  been  drawn  into  the  controversies  surrounding  waste 
disposal,  partially  because  of  all  the  media  attention  given  the  issue.  One  highly  publicized 
topic  is  that  Montana  is  the  "last  best  place"  to  dump  garbage  from  other  states.  Such  media 
attention,  nationwide  and  in  Montana,  has  caused  citizens  here  and  across  the  nation  to 
question  current  policies  and  practices. 

Already  there  are  a number  of  communities  in  the  state  attempting  to  respond  to  the 
question:  "How  do  we  dispose  of  our  solid  waste  in  a way  that  is  cost  effective  and 

environmentally  safe?"  Three  surveys  of  public  opinion  concerning  disposal  practices  have 
recently  been  conducted  in  the  state  which  provide  an  indication  of  the  direction  citizens  are 
interested  in  seeing  solid  waste  management  take. 

Citizen  Concerns 

In  a random  poll  conducted  by  the  city  of  Bozeman,  in  December  of  1990,  three 
hundred  and  fifty  residents  being  serviced  by  city  garbage  collection  were  sent  surveys.  Two 
hundred  and  forty-four  were  completed  and  returned  for  a rate  of  return  of  70%.  Of  those 
responding,  40%  said  they  would  be  willing  to  pay  10%  more  than  they  are  currently  paying 
for  garbage  collection  and  disposal  to  enable  the  city  to  develop  and  operate  a recycling 
program.  Sixty-seven  percent  of  those  responding  said  they  would  be  willing  to  pay  5% 
more. 


In  response  to  the  question  asking  them  to  identify  all  the  obstacles  that  affect  their 
ability  to  recycle: 

70%  checked  a lack  of  outlets  willing  to  accept  recyclables 

50%  checked  a lack  of  information  about  what  is  recyclable  and  how  to 
recycle  it 
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34%  checked  lack  of  storage  space 

33%  checked  inconvenience  of  sorting  and  storing  recyclables  and  putting  them  out 
for  pick-up 

25%  checked  lack  of  economic  incentives. 


A more  extensive  study  was  conducted  by  A&A  Research  in  September  of  1989,  for 
the  Flathead  County  Solid  Waste  District.  This  survey  consisted  of  600  random  telephone 
contacts,  a systematic  survey  of  151  businesses  owners  or  managers  in  Flathead  County,  91 
personal  interviews  with  people  at  dumpster  sites  and  234  personal  interviews  at  the  county 
landfill. 


Of  those  surveyed,  37%  felt  recycling  should  receive  the  highest  priority  in  managing 
Flathead  County  solid  waste,  34%  identified  waste-to-energy  facilities,  and  20%  identified 
new  landfill  sites.  The  remainder  identified  composting  or  did  not  know. 


General  citizen  attitudes  related  to  solid  waste  are  best  reflected  in  a series  of 
questions  asked  of  those  surveyed  by  telephone.  When  asked  "Which  one  of  the  following 
statements  do  you  feel  best  describes  the  waste  disposal  situation  in  Flathead  county  as  it 
affects  you?"  The  following  responses  were  recorded: 


(1)  Waste  disposal  is  a minor  problem  at  the  present  time  and  will  become 
a major  problem  during  the  next  12-15  years.  36%  felt  this  best 
describes  the  situation. 

(2)  Waste  disposal  is  not  a problem  at  the  present  time  but  it  will  become 
a problem  during  the  next  12-15  years.  33%  felt  this  best  described  the 
situation. 

(3)  Waste  disposal  is  a major  problem  at  the  present  time  and  it  will 
continue  to  be  a major  problem  during  the  next  12-15  years.  16%  felt 
this  best  described  the  situation. 

(4)  Waste  disposal  is  not  a problem  at  the  present  time  and  it  will  not 
become  a problem  during  the  next  12-15  years.  11%  felt  this  best 
described  the  situation. 


The  above  survey  results  take  on  added  significance  considering  that  the  expected  life 
of  the  Flathead  County  landfill  is  12-15  years. 


A third  set  of  insights  into  citizen’s  attitudes  towards  solid  waste  resulted  from  a day 
long  policy  conference  sponsored  by  the  Local  Government  Center  at  Montana  State 
University  on  December  8,  1990.  At  that  meeting  fifty-six  participants  from  local 
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governments,  interest  groups,  private  industry  and  environmental  groups  met  in  small  groups 
to  discuss  Montana  Solid  Waste  Management  Policy.  The  question  asked  of  the  group  was: 
"What  issues,  concerns,  procedures  or  policies  do  you  think  need  to  be  included  in  a 
statewide  comprehensive  solid  waste  management  plan?" 

In  order  of  priority,  the  topics  identified  by  the  participants  as  being  the  most 
important  solid  waste  policy  issues  were: 

the  need  for  education  programs 

the  need  to  develop  markets  for  recyclables 

a move  to  volume  based  rates  for  disposal 

the  need  for  incentives  (for  those  who  do  or  do  not  recycle) 

the  need  for  appropriate  state  involvement 

the  need  for  public/private/business  cooperation 

a move  toward  source  reduction  of  garbage 

loans/grants  available  for  recycling  programs 

need  for  community  training  programs 

a need  to  close  the  recycling  loops  by  using  recycled  products 
more  rural  collection  and  recycling  programs 
a need  to  deal  with  household  and  hazardous  wastes. 

These  citizen  concerns,  amplified  by  media  attention,  have  recently  been  focused  on 
two  closely  related  issues:  (1)  the  importation  of  wastes  into  the  state  for  incineration  or 
landfilling;  and  (2)  new  federal  regulations  regarding  solid  waste  disposal. 


Waste  Importation 

At  least  three  companies  have  expressed  interest  in  importing  medical  wastes  into 
Montana  for  the  purpose  of  incinerating  these  wastes.  The  intention  is  to  import  these 
wastes  from  states  that  have  much  more  restrictive  standards  for  waste  incineration. 
Montana  is  one  of  only  a handful  of  states  that  has  no  comprehensive  standards  regulating 
the  incineration  of  wastes  or  medical  wastes. 

The  importation  of  solid  wastes  for  burial  is  a closely  related  concern.  At  least  three 
inquiries  have  been  received  by  the  state  to  import  wastes  from  urban  areas  in  other  states 
for  final  burial  in  Montana.  During  the  late  1940s  and  early  1950s  landfilling  was  the  leading 
form  of  solid  waste  disposal.  Because  of  cost,  convenience  and  most  of  all  inexpensive, 
undeveloped  land  on  the  outskirts  of  cities,  landfilling  was  the  common  practice. 

Landfilling  is  still  the  preferred  method  of  disposal.  According  to  the  Environmental 
Protection  Agency  (EPA)  at  least  80%  of  all  wastes  are  still  being  landfilled.  However, 
urban  areas  are  now  running  out  of  room  and  many  urban  states  have  been  facing  waste 
disposal  problems  for  a number  of  years. 
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In  addition  to  the  sheer  volume  of  wastes,  many  states  are  starting  to  identify 
problems  from  buried  wastes.  These  are  often  matters  of  climatic  and  geological  concern. 
For  example,  high  precipitation  levels  and  high  groundwater  tables  can  lead  to  groundwater 
contamination  problems  for  landfills  caused  by  chemicals  leaching  from  buried  garbage  to 
underlying  aquifers.  Nationwide  we  are  beginning  to  see  the  results  of  investigations  of 
problems  caused  from  leachate  migration  into  groundwater  and  problems  from  methane  gas 
escaping  from  decomposing  garbage  buried  in  landfills.  One  study  by  the  EPA  found  that 
only  25%  of  all  municipal  landfills  have  tested  nearby  waterways  even  though  drinking  water 
wells  exist  within  one  mile  of  nearly  half  of  the  landfills. 


Federal  Regulations 

The  third  category  of  concern  involves  the  changing  Federal  regulations  regarding 
solid  waste  disposal.  Federal  government  involvement  in  solid  waste  disposal  goes  back  at 
least  25  years.  In  1965,  the  Federal  Solid  Waste  Disposal  Act  (SWDA)  was  passed  to 
improve  solid  waste  disposal  methods.  In  1970,  SWDA  was  amended  by  the  Resource 
Conservation  and  Recovery  Act  (RCRA).  The  most  recent  amendments  to  RCRA  in  1984, 
significantly  expanded  the  act’s  scope  and  detailed  further  requirements  outlined  in  RCRA. 
These  revisions  included  measures  for  municipal  solid  waste  disposal  under  Subtitle  D. 
Subtitle  D will  be  discussed  later  in  this  paper,  but  what  is  important  at  this  point  is  to 
understand  the  long  term  involvement  of  the  various  levels  of  government  regarding  solid 
waste  disposal  practices. 


Past  State  Action 

During  the  1989  Montana  legislative  session,  a joint  resolution  of  the  Senate  and 
House  (SJR  19)  directed  the  Environmental  Quality  Council  (EQC)  to  study  the  regulation 
and  management  of  solid  waste  and  related  effects  on  groundwater  quality  and  air  quality. 
The  measure  also  instituted  a two  year  moratorium  on  the  importation  of  wastes  from 
outside  the  state.  The  resolution  requires  the  EQC  to  report  its  findings  and 
recommendations  to  the  1991  session  of  the  Legislature. 

To  assist  the  Council  with  this  study,  in  November  of  1989  the  EQC  appointed  a 
sixteen  member  committee  made  up  of  individuals  interested  or  involved  in  solid  waste 
management  to  develop  and  analyze  policy  alternatives  for  the  regulation  of  solid  waste. 
This  Solid  Waste  Management  Advisory  Committee  worked  actively  in  the  state  and,  based 
on  its  investigation,  prepared  a number  of  legislative  proposals  for  the  EQC  to  present  to 
the  1991  session  of  the  Legislature.  These  proposals  along  with  others  that  are  sure  to  come 
from  citizen  groups,  environmental  groups,  local  governments  and  private  industry  are  likely 
to  focus  a great  deal  of  attention  on  solid  waste  disposal  issues  during  this  legislative  session. 
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To  understand  what  an  appropriate  response  by  Montana’s  policy  makers  might  be, 
it  is  necessary  to  understand  what  we  are  responding  to.  The  next  section  will  look  at  the 
proposed  regulations  that  are  expected  from  the  new,  federal  Subtitle  D regulations  under 
the  Resource  Conservation  and  Recovery  Act. 


Subtitle  D Regulations 

New  regulations  under  Subtitle  D of  the  Resource  Conservation  and  Recovery  Act 
(RCRA)  are  currently  being  promulgated  in  Washington,  D.C.  These  regulations  are 
receiving  a great  deal  of  attention  from  state  and  local  governments  because  of  their  long 
term  implications  for  the  disposal  of  solid  waste.  The  controversial  nature  of  these 
regulations  is  probably  best  illustrated  by  their  review  process.  Past  EPA  regulations  have 
been  reviewed  in  12  to  18  months,  but  these  new  regulations  have  been  under  development 
for  at  least  twice  that  long.  No  one  knows  for  sure  at  this  point  the  final  form  these 
regulations  will  take.  If  the  final  regulations  in  any  way  resemble  the  initial  drafts,  Subtitle 
D will  mandate  major  changes  in  solid  waste  disposal  practices. 

The  rules  are  intended  to  establish  minimum  criteria  for  a number  of  solid  waste 
practices.  Among  the  topics  covered  by  the  regulations  are  location  of  landfills,  operating 
procedures  for  landfills  and  monitoring  requirements  for  operators.  Two  areas  of  the 
regulations  that  will  have  long-term  impacts  for  landfill  operators  are  the  post-closure 
requirements  and  financial  assurance  requirements.  The  first  requires  an  operator  of  a 
landfill  to  maintain  and  monitor  the  final  cover  and  any  gas  or  groundwater  discharge  for 
a minimum  of  thirty  years  after  land  fill  closure.  The  second  requires  the  owner  or  operator 
of  the  landfill,  including  local  governments,  to  demonstrate  the  financial  capacity  to  perform 
any  needed  closure  and  post-closure  activities  or  any  necessary  remedial  action.  The  dollar 
amount  of  financial  assurance  is  to  be  calculated  by  estimating  the  cost  of  hiring  a third 
party  to  conduct  the  required  activity. 


Impact  of  Subtitle  D on  Montana 

The  economic  impact  of  these  regulations  is  indeterminate  at  this  point.  The  EPA 
estimates  that  costs  will  run  between  $400  million  to  $3  billion  annually  nationwide, 
depending  on  the  final  form  of  the  rules.  The  actual  economic  impact  on  a given 
municipality  will  vary,  but  the  preamble  to  Subtitle  D acknowledges  that  economic  impacts 
of  compliance  will  be  proportionally  greater  on  smaller  communities,  with  the  most  severe 
impacts  being  experienced  by  local  governments  serving  less  than  1,000  people. 

A review  of  Montana  communities  gives  an  idea  of  the  potential  impact  on  the  state. 
Montana  has  nine  First  Class  Cities  (10,000  or  more),  four  Second  Class  Cities  (5,000- 
10,000),  thirty-eight  Third  Class  Cities  (1,000-5,000),  and  seventy-seven  Towns  (less  than 
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1,000).  These  numbers  show  that  60%  of  Montana’s  communities  will  be  disproportionately 
and  severely  impacted  by  these  new  regulations. 

At  this  point,  it  appears  there  will  be  no  escape  for  communities  in  avoiding 
additional  landfill  costs.  The  projected  cost  of  siting  a new  landfill  is  expected  to  increase 
from  a current  average  of  $100,000  to  $1.2  million.  Even  communities  that  decide  to  forego 
the  expense  of  siting  a new  landfill  will  still  bear  increased  transportation  and  disposal  costs 
at  new,  state-of-the-art  landfills  that  will  be  located  at  more  distant  sites. 

In  addition  to  these  costs  for  local  governments,  the  state  will  experience  other 
expenses.  Subtitle  D regulations  call  for  a high  degree  of  state  involvement  and  oversight 
in  solid  waste  disposal.  States  have  always  had  the  ability  to  enact  requirements  that  are 
more  restrictive  than  federal  standards  but,  at  a minimum,  they  must  meet  federal 
requirements.  Currently  the  state  Solid  Waste  Bureau  has  a field  staff  of  2.5  FTE  to  cover 
both  solid  and  hazardous  waste.  The  department,  as  of  January  1991,  has  14  landfill 
applications  pending  and  an  annual  budget  of  $298,000  to  cover  90  Class  II  landfills 
throughout  the  state. 

According  to  Subtitle  D regulations,  states  without  a clearly  defined  solid  waste  plan 
will  be  subject  to  federal  oversight  regulation  that  offers  little  if  any  flexibility  of 
interpretation.  Some  states  have  already  implemented  solid  waste  plans  that  define 
statewide  goals.  Montana  has  not. 

The  nature  of  these  regulations  is  revealed  through  the  following  sample  of  references 
to  state  responsibility  under  Subtitle  D: 


Landfill  operators  must  also  comply  with  any  regulations  developed  under  a State 
Implementation  Plan  for  air  emission  control. 

The  regulations  [Subtitle  D]  use  a design  performance  standard  to  determine 
whether  a landfill  will  require  a liner,  leachate  collection  system  or  an  engineered 
final  cover  system.  The  state  is  required  to  establish  a design  goal  for  landfills... 

A monitoring  program  must  be  established  and  the  design  standard  must  be 
achieved  either  at  a point  in  the  aquifer  at  the  landfill  boundary  or  at  an 
alternative  boundary  specified  by  the  state. 

Corrective  action  for  groundwater  pollution  from  landfills  will  require  first  an 
assessment  of  the  problem,  the  potential  effectiveness  of  control  measures,  the 
time  required  to  complete  the  corrective  action  and  estimation  of  the  cost  of 
implementation  and  other  factors.  Based  on  the  assessment,  the  state  will  be 
required  to  select  a remedy  for  implementation. 
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Future  State  Concerns  Regarding  Solid  Waste 

Based  on  these  new  federal  standards,  Montana’s  current  solid  waste  disposal 
practices,  and  the  apparent  desire  of  citizens  and  communities  to  begin  to  face  up  to  new 
ways  of  dealing  with  wastes,  four  problem  areas  emerge  that  will  need  to  be  addressed  by 
the  state.  These  are: 

1.  State  compliance  with  the  new  Subtitle  D regulations. 

2.  State  funding  for  mandated  oversight  and  regulation  of 
landfilling  activities. 

3.  State  policy  addressing  the  current  and  future  requests  to 
import  wastes  into  the  state  for  burial  or  incineration. 

4 State  direction  for  those  communities  which  attempt  to  comply 
with  the  new  regulations  and  seek  to  implement  new  programs 
to  decrease  the  amount  of  waste  generated. 

State  and  Local  Government  Compliance  With  Subtitle  D 

A 1988  EPA  report  states  that  small  cities  will  be  especially  impacted  by  the 
significant  costs  of  recent  and  future  environmental  regulations.  The  report  suggests  that 
federal  and  state  governments  may  have  to  consider  new  ways  to  help  those  communities 
affected  by  about  85  major  rules,  including  new  controls  on  pesticides,  drinking  water  quality, 
sewage  treatment  and  garbage  disposal. 

Federal  budget  deficits  in  the  1980s  have  dictated  a downward  trend  in  the  amount 
of  environmental  grant  money  available  to  local  governments.  Consequently,  local  spending 
has  risen  dramatically  as  those  governments  strive  to  meet  higher  regulatory  standards. 

It  is  always  hard  to  budget  for  new  regulatory  costs.  In  the  area  of  solid  waste,  the 
federal  government  may  receive  the  blame  for  new  regulations  that  communities  have  to 
fund.  State  and  local  government  leaders,  however,  should  not  overlook  the  fact  that 
environmental  awareness  is  at  an  all  time  high.  Rising  expectations  from  citizens  about  what 
government  can  and  should  do  to  protect  the  environment  may  help  to  take  some  of  the 
sting  out  of  these  increases. 

State  Funding  for  Solid  Waste 

The  state  can  expect  a flurry  of  activity  once  the  final  version  of  the  new  federal 
regulations  are  released.  Communities  are  allowed  eighteen  months  in  which  to  decide 
whether  they  want  to  close  existing  landfills  or  institute  the  necessary  measures  to  continue 
operation  under  the  new  guidelines.  Many  community  landfills  will  simply  be  closed.  New 
landfill  proposals  will  require  more  extensive  state  review  for  siting  and  additional  state 
monitoring  once  they  are  in  operation. 
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Additional  costs  can  be  expected  to  come  from  reeducating  landfill  operators  and 
communities  regarding  new  solid  waste  practices.  With  all  these  added  responsibilities, 
current  staffing  levels  will  prove  inadequate  and  more  money  will  need  to  be  allocated  to 
increase  the  level  of  staffing  at  the  appropriate  state  agencies. 

Waste  Importation 

Montana’s  initial  response  to  the  proposals  to  import  wastes  into  the  state  probably 
discouraged  some  of  the  applicants.  Statewide  surveys  have  shown  there  is  a high  level  of 
opposition  among  the  general  public  regarding  waste  importation.  Montana  will  probably 
not  be  inundated  with  garbage  from  outside  the  state.  However,  any  discussion  of  the  issue 
is  certain  to  be  emotionally  charged.  On  the  other  hand,  a number  of  rural  eastern 
communities  have  started  to  express  interest  in  waste  importation  as  an  economic 
development  issue.  Many  of  the  proposals  suggested  to  date  not  only  include  a dollar  per 
ton  fee  for  the  buried  or  incinerated  wastes,  but  also  an  impact  fee  to  offset  any  adverse 
community  impacts  of  the  development.  The  volume  of  garbage  proposed  for  some  of  these 
projects  amounts  to  a sizable  amount  of  revenue  for  a community. 

At  a minimum  the  state  will  need  to  establish  standards  for  waste  importation.  The 
current  moratorium  on  importation  is  viewed  by  many  to  be  unconstitutional  due  to  its 
interference  with  interstate  trucking  and  disruption  of  interstate  commerce.  The  court’s  view 
at  this  point  appears  to  be  that  states  can  not  require  more  of  waste  importers  than  they  can 
of  local  waste  generators. 

Direction  for  Local  Governments 

Some  communities  have  already  started  to  implement  programs  in  recycling  or 
composting  to  cope  with  the  increasing  volume  of  garbage  and  decreasing  landfill  life.  Many 
of  these  programs  are  voluntary  at  this  point  and  have  not  gone  through  the  formal  licensing 
requirements  required  of  garbage  haulers.  Current  licensing  requirements  by  the  Public 
Service  Commission  may  limit  the  ability  of  communities  to  provide  comprehensive 
collection  of  both  garbage  and  recyclables. 

Current  solid  waste  district  laws  set  forth  in  Title  7 may  also  limit  the  ability  of 
counties  to  institute  multicounty  districts.  Also,  Title  75  may  need  revision  in  order  to 
accommodate  innovative  local  programs. 


Policy  Options 

Public  policy  concerns  regarding  solid  waste  management  and  disposal  in  the  coming 
decades  are  just  beginning  to  emerge  in  Montana.  A number  of  issues  will  need  to  be 
addressed  if  a comprehensive  policy  response  is  to  be  developed  for  the  state.  In  reviewing 
the  past,  present  and  predicted  future  concerns  related  to  solid  waste  management,  the  four 
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main  policy  options  that  might  comprise  a comprehensive  policy  response  are  identified 
below. 


/.  The  state  can  take  a strong  leadership  role  in  defining  solid  waste  management  practices. 
This  leadership  role  should  include  policy  decisions  which  would: 

a.  Establish  long  term  policy  goals  that  include  waste  reduction  goals. 

b.  Expand  the  governor’s  program  to  include  the  use  of  recycled  products. 

c.  Revise  siting  criteria  for  landfills  in  the  state. 

d.  Revise  hauling  standards  and  Public  Service  Commission  regulations  for  garbage 
haulers  and  recycling  haulers  in  the  state. 

e.  Establish  standards  concerning  the  importation  of  solid  waste. 

f.  Establish  standards  to  deal  with  special  wastes  and  hazardous  wastes.  Long 
term,  a state  sponsored  program  for  hazardous  waste  collection  is  badly  needed. 

g.  Prepare  siting  guidelines  for  incinerators  and  ash  disposal. 

II.  Increase  the  level  of  funding  for  the  Department  of  Solid  and  Hazardous  Wastes. 


III.  Provide  incentives  for  recycling  activities  such  as  for  using  recycled  products,  and  for 
reuse  or  added  value  efforts  for  recyclables. 


IV.  Provide  assistance,  loans,  or  grants  to  local  governments  prepared  to  implement  waste 

reduction  programs  or  education  programs. 

A lengthy  debate  on  solid  waste  policy  is  almost  certain  considering  the  amount  of 
attention  this  topic  seems  to  attract  and  the  nature  of  the  options  under  consideration.  A 
comprehensive  plan  would  allow  local  governments  to  begin  planning  for  their  long  term 
community  needs.  A comprehensive  state  plan  emerging  from  the  debate  would  also  help 
protect  air  and  water  quality  in  the  state.  Many  states  across  the  country  have  laid  a strong 
foundation  with  their  programs  to  date.  Montana  is  in  the  fortunate  position  of  being  able 
to  learn  from  other  states’  experiences  and  pick  and  choose  accordingly  to  implement  a 
program  that  will  serve  the  needs  of  this  state  for  years  to  come. 
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The  Next  Generation  of  Solid  Waste  Disposal: 

A Public  or  Private  Task? 

Current  law  states  that  solid  waste  management  systems  shall  be  developed,  financed, 
planned,  designed,  constructed  and  operated  for  the  benefit  of  the  people  of  Montana  (75- 
10-102).  The  1991  Legislature  is  considering  a number  of  proposals  related  to  the  manner 
in  which  solid  waste  collection,  transportation  and  disposal  will  be  accomplished  in  the 
future. 


Solid  waste  disposal  activities  are  the  responsibility  of  local  governments  who  are 
legally  obliged  to  provide  for  the  health,  safety  and  welfare  of  their  citizens.  Current 
practice  allows  a local  government  to  determine  whether  solid  waste  services  will  be  publicly 
operated  or  privatized. 

Statutory  provisions  already  in  place  encourage  local  governments  to  utilize  the 
technical  expertise  of  the  private  sector  in  establishing  their  solid  waste  practices.  Current 
law  under  title  75-10-102  states:  "Private  industry  is  to  be  utilized  to  the  maximum  extent 
possible  in  planning,  designing,  managing,  constructing,  operating,  manufacturing  and 
marketing  functions  related  to  solid  waste  management  systems". 

Draft  legislation  has  been  proposed  that  would  change  the  current  balance  of 
responsibility  between  the  public  and  private  sector.  The  legislation  is  an  outgrowth  of  a 
recent  analysis  undertaken  by  the  Environmental  Quality  Council  (EQC),  which  was  given 
the  responsibility  of  reviewing  existing  solid  waste  practices  by  the  1989  Legislature.  As  a 
part  of  its  analysis,  the  Council  will  recommend  that  the  balance  of  preferred  service  delivery 
be  changed.  To  institute  this  recommendation,  the  EQC  has  prepared  a draft  bill  that  would 
establish  a preference  for  privately  operated  solid  waste  management  systems. 

Under  the  proposed  legislation,  local  governments  would  retain  primary  responsibility 
for  adequate  solid  waste  management.  The  state  would  also  maintain  its  authority  to 
approve  plans  for  proposed  solid  waste  management  systems  submitted  by  a local 
government.  The  new  legislation,  however,  would  provide  a procedure,  outlined  by  the  state 
solid  waste  management  plan,  for  local  governments  to  determine  if  solid  waste  management 
systems  should  be  operated  by  local  governments  or  by  private  industry.  These  procedures 
would  determine  the  extent  that  private  industry  will  be  utilized  in  solid  waste  management 
systems,  and  according  to  the  proposed  change  would  provide  "a  preference  to  private 
industry  if  costs  and  services  are  substantially  equal  to  alternate  publicly  operated  services". 

No  one  denies  that  state  and  local  governments  should  work  closely  with  private 
industry  in  designing  the  best  possible  solutions  for  solid  waste  disposal.  The  private  sector 
no  doubt  has  the  technical  expertise  and  experience  to  assist  communities  in  designing  the 
best  possible  plan.  Nevertheless,  some  local  government  leaders  have  expressed  reservations 
because  a "preference  to  private  industry  if  costs  and  services  are  substantially  equal  to 
alternate  publicly  operated  services"  raises  a number  of  important  questions. 
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First  and  foremost,  privatization  of  solid  waste  disposal  services  raises  the  critical 
issue  of  accountability.  Where  private  firms  enter  into  contracts  with  governments  to 
provide  some  measure  of  solid  waste  disposal  services,  who  will  bear  the  financial,  legal  and 
environmental  liabilities  should  problems  occur? 

A second  consideration  relates  to  equitable  service  delivery.  The  primary  citizen 
concern  for  solid  waste  management  is  likely  to  be  that  adequate  service  be  provided  at  the 
least  possible  cost.  Under  a private  preference  system  could  all  communities  in  the  state 
achieve  an  adequate  level  of  service  for  their  citizens?  Will  the  private  sector  be  able  or 
willing  to  serve  the  needs  of  all  communities  in  the  state?  Although  privatization  of  services 
has  proven  merit  in  larger  communities  where  there  is  a population  base  to  support  a break- 
even level  of  service,  concerns  exist  that  smaller  communities  may  not  enjoy  comparable 
access  to  private  sector  contracting  at  competitive  rates. 

A third  concern  is  that  new  changes  in  federal  regulation  of  solid  waste  practices 
under  Subtitle  D will  push  many  communities  to  consider  regional  or  multijurisdictional 
approaches  to  solid  waste  disposal.  These  cooperative  approaches  have  the  potential  to 
allow  communities  to  share  the  financing  of  new  programs  and  provide  a service  area  and 
customer  base  large  enough  to  make  these  expenditures  for  services  feasible.  Does  current, 
and  will  proposed  state  law  provide  the  needed  flexibility  for  Montana  communities  to  enter 
into  multijurisdictional  contractual  agreements  that  will  allow  for  the  development  of 
workable  solid  waste  management  systems? 

The  balance  of  the  discussion  will  explore  the  foregoing  considerations  in  greater 

depth. 

Accountability 

Changes  in  current  solid  waste  practices  have  come  about  because  of  environmental 
concerns  linking  solid  waste  disposal  with  groundwater  quality  and  air  quality.  Proposed 
policy  changes  to  address  these  concerns  will  not  come  cheap.  Financing  newly  mandated 
program  improvements  will  pressure  state  and  local  governments  to  explore  a variety  of 
possible  solid  waste  disposal  alternatives. 

Public-private  contracts  and  multijurisdictional  partnerships  promise  to  be  prominent 
among  the  alternatives  to  be  considered.  As  these  issues  are  discussed,  legal  concerns 
regarding  accountability  must  be  addressed.  For  example,  how  will  new  policies  and 
programs  prevent  unsafe  solid  waste  disposal  practices  from  occurring?  How  will  we  assess 
the  locus  of  responsibility,  and  liability,  in  the  event  accidents  or  mishaps  occur  after  the 
fact?  In  and  of  itself,  private  contracting  offers  no  new  protection  to  government.  If  the 
contractor  errs,  the  government  may  share  not  only  the  blame  but  also  the  liability.  Critics 
claim  that  private  companies  have  little  incentive  to  protect  the  environmental  welfare  of 
the  local  community.  Others  argue  that  public  ownership  results  in  only  a perceived  level 
of  protection  or  control. 
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Accountability,  then,  is  one  of  the  major  issues  that  needs  to  be  addressed  in  order 
to  sort  out  the  public  versus  private  preference.  The  best  case  scenario  for  privatization  of 
solid  waste  disposal  services  would  be  a program  specifically  designed  to  meet  a community’s 
needs.  Such  a scenario  would  be  free  of  cumbersome  procedures  that  might  inhibit 
competitive  pressure  to  perform  contractual  obligations.  It  would  allow  private  sector 
contractors  to  do  their  job,  receive  their  share  of  the  profits,  and  meet  the  needs  of  the 
community  in  the  long  term. 

Regardless  of  the  scenario,  local  governments  cannot  wash  their  hands  of  the 
responsibilities  and  liabilities  of  contracted  services.  Public  agencies  must  maintain  control 
over  service  planning  and  quality  assurance.  It  is  likely  that  where  solid  waste  disposal 
services  are  "contracted  out"  to  private  firms,  governments  (local  and/or  state)  will  bear  the 
responsibility  of  defining  the  terms  by  which  performance  and  proper  environmental 
safeguards  are  guaranteed. 

Local  governments  can  improve  their  oversight  through  properly  negotiated  and 
administered  contracts.  Such  agreements  may  include  provisions  to  assure  adequate 
monitoring,  frequent  on-site  inspections,  and  public  and  media  accessibility.  To  minimize 
risks,  such  contracts  may  be  framed  as  "strong"  contracts  with  built-in  renewal  procedures, 
performance  bonds  and  possible  buy-out  options. 

The  risks  involved  in  a public/private  project  are  often  spelled  out  in  the  contractual 
agreement  upon  which  it  is  based.  Items  that  generally  fall  under  the  vendor’s  control  (the 
private  contractor)  and  for  which  it  should  bear  the  risk  include  technological  concerns  and 
related  business  risks.  In  major  projects  such  issues  might  include: 

- Constructing  the  facility  for  a fixed  price. 

- Operating  the  facility  for  a fixed  operating  charge  subject  to  escalation  and  certain 

pass-through  costs  beyond  the  vendor’s  control,  such  as  utilities,  insurance,  and 

property  taxes. 

- Processing  a certain  amount  of  waste. 

- Operating  the  facility  within  the  limitations  established  by  the  environmental 

permits. 

Items  that  are  generally  beyond  the  vendor’s  control  and  for  which  the  public 
generally  assumes  responsibility  include: 

- Future  changes  in  regulatory  requirements  at  either  the  state  or  federal  level. 

- Increases  or  decreases  in  the  amount  or  type  of  wastes. 
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Other  risks  are  often  negotiated  in  the  contract.  But  even  when  negotiated  risks  are 
assumed  by  the  private  sector,  the  public  receiving  the  services  can  expect  to  pay  for  the 
increased  costs  associated  with  them.  A measure  of  assurance  can  be  obtained  through 
public  sector  definition  of  the  level  of  risk  each  party  is  willing  to  accept.  Hence, 
forethought  is  essential  so  that  governments  and  their  contractors  may  plan  for  their  level 
of  accountability. 

One  advantage  of  public/private  cooperation  is  that  the  combined  resources  of  the 
two  can  advance  a solid  waste  disposal  project  through  the  various  stages  of  development 
and  implementation  more  efficiently.  The  public  sector  pays  for  the  expertise  of  the  private 
sector  and,  in  return,  the  private  sector  role  is  shaped  and  defined  by  the  public  sector 
decisions  controlling  siting,  permitting  processes  and,  often  times,  financing. 

Regardless  of  the  forethought  and  precautionary  measures  taken,  communities  should 
be  forewarned  that  even  a signed  contract  in  hand  may  not  make  "black  and  white"  the  issue 
of  who  must  pay  when  things  go  wrong.  Accountability  may  ultimately  be  resolved  on  a case 
specific  basis  in  the  courts. 


Service  Delivery 

Controlling  Costs.  Beyond  the  issues  of  privatization,  the  real  concerns  of  the 
taxpayer  are  adequate  service  delivery  and  cost.  Whether  the  public  or  a private  company 
provides  the  solid  waste  disposal  service,  the  consumer  seeks  an  adequate  level  of  service 
for  the  least  possible  cost. 

Communities  often  turn  to  contracting  services  when  they  are  faced  with  increasing 
costs  and/or  decreasing  revenues.  Many  communities  are  seeing  a rise  in  not  only  the 
amount  but  also  the  diversity  of  services  expected  by  citizens.  This  is  especially  true  in 
Montana,  where  a number  of  rural  areas  confront  new  development  and  an  influx  of  citizens, 
many  of  whom  come  from  more  urban  areas  and  expect  a level  of  service  beyond  that  which 
has  formerly  been  offered  in  that  community. 

Such  demands  for  services  come  at  a cost  which  will  be  compounded  by  increased 
regulatory  standards  by  the  state  and  federal  government.  According  to  a bulletin  published 
by  the  Environmental  Protection  Agency  in  October  of  1988,  the  regulatory  costs  related  to 
stronger  federal  standards  for  environmental  regulation  are  expected  to  drive  up  the  cost  of 
water,  wastewater  and  solid  waste  disposal  anywhere  from  50  to  400  percent. 

With  these  and  other  changes  on  the  horizon,  it  is  logical  to  consider  the  capabilities 
the  private  sector  can  offer  to  provide  varying  levels  of  solid  waste  disposal  service  to 
Montana  communities.  However,  before  a conscious  or  even  a mandatory  policy  shift 
institutes  a preference  for  private  sector  solid  waste  management,  the  public  would  be  well 
served  by  careful  consideration  of  all  of  the  related  factors  which  may  have  implications  for 
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local  governments’  abilities  to  provide  for  the  health,  safety  and  welfare  of  their  citizens  now 
and  in  the  future. 

Assuring  Equitable  Distribution  of  Services.  Some  of  the  foremost  concerns  related 
to  private  contracting  of  solid  waste  disposal  services  involve  the  disparities  among  waste 
disposal  needs  in  relation  to  geographic  population  distribution.  The  community  of  Billings 
for  example,  accounts  for  about  20%  of  all  the  solid  waste  disposed  of  in  the  state. 
Compare  this  level  of  service  to  other  communities  or  even  counties  in  the  state.  If  a 
preference  is  given  to  the  private  sector  for  waste  disposal,  can  smaller  communities  that  are 
geographically  isolated  be  guaranteed  the  same  level  of  service  at  a price  comparable  to  that 
of  the  larger  community  with  a smaller  service  area  and  a greater  population  base? 

This  question  is  founded  on  an  assumption  which  may  or  may  not  be  true:  that 
private  solid  waste  contractors  will  only  want  "the  cream"  of  the  business.  It  assumes  that 
urban  communities  would  probably  have  no  trouble  receiving  competitive  bids  for  their  solid 
waste  disposal  proposals.  It  is  likely  that  collection  and  disposal  of  waste  in  these 
communities  reaches  a scale  of  service  where  long  term  investment  and  a guaranteed  rate 
of  return  makes  the  venture  a promising  one  for  a private  firm.  Smaller  communities, 
however,  may  be  expected  to  have  to  pay  more,  because  they  service  smaller  populations 
in  more  isolated  regions.  Alternatively,  smaller  communities  may  be  able  to  work  with 
neighboring  communities  to  develop  bid  packages  attractive  enough  to  draw  the  attention 
of  private  contractors. 


Instituting  Flexible  Policies 

The  Decision-Makers  Guide  to  Solid  Waste  Management  an  EPA  publication,  states 
that  a regional  approach  to  landfilling  allows  communities  to  provide  large-scale  services  not 
otherwise  financially  possible.  This  approach  allows  communities  to  centralize  waste 
processing  and  disposal  and  to  reduce  the  number  of  small,  inefficient,  environmentally 
suboptimal  systems  operating  in  an  area. 

If  Montana  decides  to  emphasize  private  sector  management  of  solid  waste, 
communities  need  to  have  as  much  latitude  as  possible  to  allow  for  joint  venturing.  Some 
of  the  options  available  for  communities  to  cooperate  in  order  to  finance  or  manage  solid 
waste  systems  include  legal  structures:  authorities,  special  districts,  nonprofit  public 

corporations,  multicommunity  cooperatives  and  intergovernmental  agreements.  The  extent 
that  these  options  are  available  in  Montana  are  dealt  with  in  a collateral  paper 
"Consolidation  and  Cooperation  in  Local  Government  Service  Delivery",  Local  Government 
Policy  Study  No.  1991-001. 

Regardless  of  the  institutional  mechanism,  a variety  of  possible  service  provision 
options  would  potentially  increase  the  size  of  the  "consumer-pie",  to  make  private  sector 
contracts  even  more  attractive  to  potential  bidders  or  to  make  the  service  package  large 
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enough  that  service  levels  can  be  optimized.  The  key  word  is  choice--to  give  service  users 
and  their  local  governments  a range  of  options  from  which  choose. 

An  Ideal  Scenario.  One  variable  that  can  make  privatization  appear  attractive  is  that, 
under  ideal  circumstances,  competition  for  contracts  pressures  firms  to  propose  least  cost 
services.  Such  a situation  would  likely  involve  two,  three,  or  more  entities  bidding  against 
each  other  for  the  same  contract.  This  competitive  bidding  means  that  the  one  who  can 
provide  the  most  service  for  the  least  cost  wins. 

In  reality,  the  "purely"  competitive  selection  process  does  not  always  exist.  What 
competitive  bidding  does,  however,  is  to  place  a great  deal  of  responsibility  on  the  public 
entity  charged  with  letting  the  contract.  If  the  kind  of  services  expected  are  not  explicitly 
defined  and  clarified,  the  community  may  end  up  with  a program  that  falls  short  of  meeting 
both  community  needs  and  statutory  mandates. 

In  short,  even  after  a public/private  contract  is  signed,  there  is  still  a need  for  the 
community  to  maintain  control  over  service  planning  and  quality  assurance.  Several  practical 
and  institutional  factors  inhibit  Montana  communities’  abilities  to  realize  the  foregoing  "ideal 
competitive"  privatization  scenario. 

The  Real  Setting.  Past  practice  and  the  size  of  solid  waste  markets  in  the  state 
demonstrate  that  Montana  communities  are  highly  dependant  on  the  Public  Service 
Commission  (PSC)  to  set  rates  and  grant  licenses.  Currently  the  PSC  has  the  authority  to 
grant  licenses  for  waste  haulers.  Past  practice  has  been  for  the  PSC  to  limit  licenses  to  avoid 
costly  duplication  of  services.  In  markets  where  competition  is  weak  to  begin  with, 
competition  may  be  further  eroded  over  time  as  initial  suppliers  of  services  gain  cumulative 
insider  advantages.  Despite  a "hungry"  firm’s  attempt  to  break  into  new  markets  or  to  take 
over  markets  from  established  contractors,  costly  licensing  requirements  resulting  from 
current  practices  may  impede  that  firm’s  ability  to  compete  successfully. 

Solid  waste  and  disposal  regulations  are  another  area  that  may  cause  future  problems 
under  a new  policy  regime  which  stresses  "private  preference".  Communities  providing  solid 
waste  services  are  required  to  comply  with  federal  and  state  regulations,  as  are  private 
contractors.  However,  unlike  private  contractors,  public  providers  are  not  in  direct 
competition  with  one  another.  If  a community  strives,  for  example,  only  to  meet  minimum 
standards  it  will  be  of  little  concern  to  another  community,  as  long  as  it  enjoys  the  same 
latitude.  On  the  other  hand,  in  the  private  sector,  if  one  company  is  able  to  get  around 
certain  regulations  or  avoid  them  entirely,  their  margin  of  profit  can  be  expected  to  increase 
therefore  giving  them  what  might  be  termed  "an  unfair  advantage". 

For  this  reason,  private  business  may  become  the  strongest  voice  for  increased 
regulatory  oversight  in  order  to  maintain  a level  playing  field  among  the  competition,  since 
private  firms  will  be  able  to  meet  these  increased  regulatory  costs,  by  passing  them  on  to 
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their  customers.  If  this  occurs,  public  providers  might  expect  to  see  their  costs  increase  as 
environmental  safeguards  become  even  more  highly  refined. 

One  final  component  of  community  service  by  private  contract  is  the  issue  of  public 
participation  in  the  critical  decision  and  policy  making  issues  which  affect  the  public  health 
and  safety  of  a community.  Montana  law  defines  a relatively  wide  measure  of  disclosure  of 
information.  Private  firms  have  few  such  obligations.  They  are  not  required  to  conduct 
open  proceedings  or  to  make  known  the  reasons  for  their  decisions.  Hence,  one  major 
concern  raised  by  the  privatization  of  solid  waste  disposal  services  is  that  of  community 
participation.  What  might  be  the  consequences  of  the  removal  of  decisions  regarding  solid 
waste  disposal  from  the  public  arena?  Would  it  diminish  individual  and  community 
participation?  Since  one  main  component  of  successful  solid  waste  and  recycling  programs 
across  the  country  is  citizen  involvement  and  participation,  this  issue  will  need  to  be 
addressed. 

In  conclusion,  it  may  be  possible  to  address  the  concern  for  open  and  responsive 
decision  making  through  explicit  terms  set  forth  in  a public/private  contract.  As  with  the 
issues  of  accountability,  liability  and  service  delivery,  the  needs  of  the  local  government  and 
the  citizens  will  best  be  served  if  provisions  are  made  for  continued  public  involvement  in 
solid  waste  disposal  policy. 


c 


16 


J 


i 


» 


< 


J 


